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Introduction 

Investments, especially foreign direct investments (FDIs) have played a major role in the remarkable economic performance of the East Asian region over the past 30 years, especially since the Plaza Accord in the mid 1980s. 

FDI into the region has come from many parts of the world, but the past two decades saw increased cross-flows of FDI within East Asia. Japan, Korea, Taiwan POC, and Hong Kong have been important sources of investment into the region. New sources of FDI include China, Singapore, Malaysia and Thailand.  

It should be in the interest of countries in the region to develop investment regimes in the region, if not a regional investment regime, that facilitates investments in the region that promote increased production capacity of high productivity and continue to up-grade technological and industrial capabilities.

Today, potential areas for cooperation in the region to improve the investment regimes have come from the inclusion of investment chapters in the many FTAs (free trade agreements) that are being negotiated in the region. 

All comprehensive economic agreements that are being negotiated by ASEAN with its Dialogue Partners (DPs), namely China, Japan, Korea, as well as India and Australia-New Zealand, will have an investment chapter. The objective of the investment chapter is to create an investment platform between ASEAN and the DPs that promotes liberalization, transparency, facilitation, and protection. The premise is that these measures will contribute to increased investment flows between ASEAN and the DPs. Because of ASEAN’s involvement in these ASEAN+1 agreements, ASEAN can play an important role in the development of an East Asian investment regime. 

It is important to note at the outset that the value of the investment agreement lies mainly in its contractual obligations. They provide greater legal certainly to investors and therefore, the protection element is seen as the core of the agreement. The provisions for investment protection in an investment agreement are stronger than those provided (unilaterally) under the domestic investment law of host countries. The latter can be changed by host governments without having to consult with other governments. On the contrary, the provisions in an investment agreement are binding. Legal arrangements come with a cost that should be taken into account when formulating a policy.  

The provisions for investment protection should come with mechanisms for consultation and dispute settlement. For countries that are sources of huge investments, like Japan, it is the establishment of these mechanisms that are the most important part of the agreement.
 From the perspective of host countries, the investment agreement could also impose standards of conduct on the part of investors.  

The other elements of the agreement, namely liberalization, transparency, and facilitation are measures to improve market access for investment. Facilitation programs are useful, but they often do not figure prominently in an investment agreement. One main reason is the fact that benefits from these programs cannot be appropriated only by the contracting parties. This is also the case if the agreement helps to improve transparency. The liberalization element can be designed to benefit the contracting parties alone if it involves preferential treatment as in trade. This can take the form of providing foreign investment from the contracting country with national treatment (at the post-establishment phase) or entry (conditional or non-conditional) into sectors/industries that are generally closed for foreign investment (pre-establishment phase). A variety of schemes can be devised. 

Preferences Should Not Be Introduced

However, the fundamental question is why countries want to attract investment by introducing discrimination. It might be assumed that unless such preferences are built into the investment agreement, contracting parties will not be interested to having it. This is a misguided proposition. Countries should not deprive themselves from having the opportunity to attract investment from the best sources and to assure a level playing field to investors from everywhere. 

It is not the preferences per se that are valued by the investors. Instead it is the binding nature of the commitment that is being sought. Thus, the Investment Chapter of the agreement need not introduce preferences in market access to investment. This is the key policy recommendation.
Coherent and Consistent Approach

There is nothing novel about investment agreements. Bilateral investment treaties (BITs) have been in existence for many years and have been formed among many pairs of countries the world over. However, investment negotiations that are currently undertaken by ASEAN with the DPs should take account of the following characteristics. First, the investment agreement is a part of a comprehensive agreement with a free trade component at its core. It should be seen as reinforcing the objectives sought across all elements of the comprehensive agreement. By the same token, the granting of trade preferences under the FTA element can create and divert investment, especially if the rules of origin (ROO) are restrictive. The ASEAN Free Trade Agreement (AFTA) is as much about attracting global investment as it is about freeing trade amongst ASEAN members. By removing intra-regional trade barriers, the ASEAN region becomes economically competitive as a production and export platform for global investors. This objective is supported by AFTA’s liberal rules of origin. A rigorous implementation of AFTA would go a long way in achieving the objective of increasing investment flows into the region. 

Second, ASEAN negotiates as a single entity although its members have different investment policies and legal frameworks. This should not necessarily pose a major obstacle for ASEAN to negotiate as a group. In negotiating a free trade agreement with its DPs, ASEAN members are also rather fragmented because they continue to reserve the right to adopt their individual national trade policies. ASEAN could maintain greater coherence and consistency in its dealings with the DPs if it were a customs union. In the field of investment ASEAN members also continue to reserve the right to implement their individual national policies. 

However, the negotiations provide ASEAN members with the opportunity to develop a coherent and consistent approach. ASEAN-wide agreements could help improve and strengthen investment policies and laws in individual ASEAN countries. 

AIA as A Basis for Negotiations?

ASEAN members might want to use the ASEAN Investment Area (AIA) agreement as a basis for its negotiations with the DPs. The AIA is yet to turn the region into a single investment area. In light of the investment agreements to be negotiated with the DPs, the AIA itself may have to be modified.

The objective of the AIA is to establish a competitive investment area through a more liberal and transparent investment environment by 1 January 2010. To achieve this, national treatment will be extended to ASEAN investors by 2010 and to all investors by 2020, and all industries will be opened up for investment to ASEAN investors by 2010 and to all investors by 2020, “subject to the exceptions provided for under [the] agreement”. The temporary exclusion list (TEL) on the granting of the exclusion list and opening up of industries for foreign investment will be reviewed every 2 years and progressively phased out. The latest agreement to phase out the TEL for ASEAN investors is as follows: 

(a) In manufacturing: 1 January 2003 for ASEAN-6 and Myanmar, and 1 January 2010 in the case of Vietnam, Laos, and Cambodia.

(b) In other sectors (agriculture, mining, forestry, and fishery): 1 January 2010 for ASEAN-6 and Cambodia; 1 January 2013 for Vietnam; and 1 January 2015 for Laos and Myanmar.

In addition to the TEL, there is a sensitive list that will be reviewed by the AIA Council.

How to Treat the DPs?

One possible scheme is to extend AIA to each of the contracting parties. If all contracting parties agree to this, the end result will be an Investment Area that includes all ASEAN countries as the hub and the individual agreements with Australia, China, India, Japan, Korea, and New Zealand as the spokes. The immediate question is whether the contracting parties will be treated as the ASEAN countries, namely be accorded national treatment and the right to entry by 2010, or as other non-ASEAN countries that will enjoy the preferences only by 2020. Either option makes no sense. If the AIA preferences are granted to the DPs by 2010, they might as well be granted to all investors. If preferences be given in 2020, the DPs will find it hard to justify why they should enter into an investment agreement with ASEAN that will have an impact only in the distant future.  There is also the idea of an in-between timeline in granting the preferences to the DPs, for example by 2015. This proposal has no sensible basis. The interest on the part of ASEAN to attract investment is now and not in the distant future. In trade there are end-dates for the removal of tariffs that could stretch out to 2015, but the process of tariff reduction can start immediately and proceeds gradually. This process has an important signaling function. In investment, national treatment cannot be given half-way. The effect will be felt either immediately or only at the end date. 

It should be noted that some ASEAN countries already or will soon adopt the principle of national treatment in their investment law.
  It also makes no sense for these countries to implement the AIA preferences. 

A “Second Generation” AIA

ASEAN should consider formulating a “second generation” AIA that can be used as the basis for negotiating the Investment Chapter in the comprehensive agreements with the DPs. This second generation AIA should immediately accord national treatment to all investors and should apply non-discrimination in opening up industries to foreign investment. The second generation AIA is no longer based on the concept of regional investment promotion by increasing intra-ASEAN investments. It is mainly focused on making the region an attractive platform for global investments.   

In terms of its liberalization element, the second generation AIA is in essence an exercise in unilateral liberalization. It may be asked whether as a result contracting parties will withhold their concessions. This is an important question since several ASEAN countries are a significant source of investment in some countries. ASEAN’s investments in Australia, China and India are much larger than those countries investments in ASEAN. As a source of investment ASEAN should be interested in improving its market access in countries such as China that still has restrictive investment law and policies. The issue of improved market access in the DPs should definitely be placed on the negotiating table.    

The second generation AIA can legitimately have both a TEL and a sensitive list. These lists could accommodate the concerns of ASEAN countries for prematurely opening up certain industries. The phasing out of TEL and the treatment of the sensitive sectors could be made a subject for negotiations with the DPs. As a matter of principle, the results of the negotiations should be multilateralized. At least this should be the case for the ASEAN side. It is rather fortunate that the negotiations with individual DPs take place at about the same time. This allows ASEAN members to develop the AIA in parallel with those negotiations. This will also bring about greater coherence and consistency in ASEAN’s approach.

Immediate Benefits to CLMV

The above measures should equally apply to ASEAN-6 and the CLMV countries. The second generation AIA should also carefully consider the cost and benefit to the CLMV countries of giving them special provisions. It could well be that special provisions to CLMV will be counterproductive: they could become less attractive and investors would be deterred from investing in the CLMV countries. In fact, it is the CLMV countries that should immediately benefit from increased foreign investment. It is primarily through foreign investment, and not through trade, that they can catch up with the rest. The Investment Chapter should be the most important part of the agreement for the CLMV countries, especially if facilitation and capacity building cooperation programs with the DPs could focus on the CLMV countries.

Services to be Included in the Negotiations?

The AIA agreement covers services that are incidental to manufacturing, agriculture, mining, forestry and fishery. They will be expanded to include: education, health, telecommunication, tourism, banking & finance, insurance, trading, e-commerce, distribution & logistics, transportation & warehousing, and professional services (accounting, engineering, and advertising).

ASEAN also has a separate agreement on cooperation in services and on liberalizing trade in services, the ASEAN Framework Agreement on Services (AFAS) that covers all four modes of services supply, including Mode 3 (Commercial Presence) that deals with investment. AFAS is consistent with AIA in that the negotiated specific commitments accord preferential treatment to one another. Under the proposed “second generation” AIA framework there will be no preferential treatment. 

A number of services are highly sensitive areas and they involve complex negotiations. Those that are less sensitive, like tourism, can be included in the Investment Chapter without great difficulties. The more sensitive sectors cannot simply be placed in the TEL or sensitive list of an investment agreement and may have to be negotiated separately. For instance, there may well be a separate Telecommunications Chapter. Negotiating an agreement with the DPs in a number of services areas will be difficult when there is no agreement among ASEAN members themselves. ASEAN members should also decide on whether they will allow for the application of the ASEAN-x principle in the area services.

It is likely that the AFAS process of negotiations, involving agreements on packages of commitments over time, cannot be adopted in negotiating agreements with the DPs because this process is too open-ended. 

A few services sectors, like tourism, can be included in the Investment Chapter, while some other services sectors, like telecommunications, could well be best dealt with in a separate chapter. ASEAN should not be too ambitious in pursuing negotiations in the area of services. It will have to be selective and concentrate on areas that will greatest benefit to the ASEAN countries. Services that are “incidental” to manufacturing and the strengthening of regional production networks, such as distribution & logistics, transportation & warehousing, immediately come to mind. ASEAN should begin to develop a framework for negotiating the broader area of services for a later date. This may require the development of a “second generation” AFAS that provides a common template for services negotiations with third parties as well.

Towards a Common Negotiating Template

From a strategic perspective it would be ideal if ASEAN can negotiate with the DPs as a single entity. This is a challenge, but worth pursuing. It is a fact that ASEAN countries are at different levels of development and they have diverse capabilities. However, ASEAN economic cooperation has always been based on the premise that the region can capitalize on this diversity. Foreign investments are the most effective instrument to harnessing the various complementary advantages of ASEAN member countries as they bring economies into global and regional production networks.

In negotiating agreements with the DPs, ASEAN should develop a common template. Each DP also has its own interest and capacities. Each agreement will have elements that are tailor made to the specific interests of the contracting parties. Nonetheless, ASEAN is in a position to determine the overall structure of the agreements that should apply across all agreements. ASEAN must be conscious about the need to having and implementing a common template.

To some extend this may already be too late since several ASEAN countries have and are negotiating separate agreements with the DPs. In cases where the concessions given by the ASEAN country in the agreement to the DP are better than those prevailing within ASEAN, they should automatically be accorded to other ASEAN countries. This clause should be adopted by ASEAN as a matter of principle. This is not only consistent with the spirit of the ASEAN Economic Community, but it will also accelerate its realization.         

It should be in the interest of ASEAN’s DPs to assist ASEAN in the development of a progressive ASEAN investment template that will become the basis for the investment chapter in the various ASEAN+1 FTAs. 

*Paper presented at Network of East Asian Think-tanks (NEAT) Conference on “East Asia Investment Cooperation and East Asian Forum”, Beijing, 14-15 July, 2007. 


� This point was made explicit by the Japanese side in the Indonesia-Japan Joint Study Group leading to the agreement to negotiate the Indonesia-Japan Economic Partnership Agreement (IJEPA). 


� For instance, Indonesia’s new investment law of 2007 has adopted the principle of national treatment and non-discrimination. 
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